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PROCEEDINGS, Gr. 


WrsTaINSTER-HALL, April 30, 1792. 
Sittings before Lord KEN YON, 2 J. K. B. 
The Right Hon. Charles Jo Fox, Plaintiff, 

AGAINST. 


John Horne Tooke Eſq; Defendant, 


JURY. 


EDWARD HuGHEs, Piccadilly, Colourman, 
Aus BumMsTEAD, Ditto, Shoemaker, 
Tuouas HaworTnH, Ditto, Tinman, 
Hare MILLER, Swallow-ſtreet, Glazier, 
HENRT VINCENT, Ditto, Spurmaker, 
SAMUEL CROWTHER, Ditto, Whipmaker, 
RKRokERT FLADGATE, Ditto, Carpenter, 
BERNARD BUTTER, Ditto, Baker, 
William Hicerns, Air-ſtreet, Carpenter, 
Henry Dawes, Brewer-ſtreet, Brazier, 
JohN HiLr, Ditto, Broker, 
Joun n Windaill-ſtreet, Shoemaker. 


Counſel wi che Plaintiff, Meſſrs. Erſkine, Douglas and 


Garrow. 


Attorney, Mr. Cocker. 


For the e the Defendant in perſon. . 
1 Mr. Bonney. | 


A2 


TY 


fs 8 opened: for the Plaintiff. The Declaration 
ſtates, that this Action is brought by the Plaintiff againſt 
the Defendant to recover the ſum of 1981. 25. 2d. the tax- 


ed coſts of a petition which was preſented by the Defend- 


ant to the Houſe of Commons; and which by a Committee 


of that Houſe was voted frivolous and vexations. To this 


Declaration the Defendant has pleaded, that he owes no- 


thing to the Plaintiff: and thereupon Iſſue is Joined. 


Mr. Erſkine. Gentlemen of the Jury, it will only be 
neceſlary for me to ſay two or three words to you in ſtat- 
ing this caſe. This is an Action of debt, brought by Mr. 

Fox againſt Mr. Horne Tooke, to recover from him the a- 
mount of a ſum of money certified under the warrant of the 


Speaker of the Houſe of Commons, in conſequence of a 
certain Act of Parliament. This Act does not intitle us to 
enter into a diſcuſſion of the merits, or of any matter or 
thing relating to them: and therefore I ſhall certainly ſay 
nothing upon this caſe; but merely y put in the evidence that 
FO neceflary for Mr. Fox to maintain his Action.“ | 


Fo. (dence for the Pla iat. IN 


|: Mr. n Secretary to the Sener of the Houſe of 
Commons, was firſt called. The Speaker's warrant was. 


put into his hand, and on looking on it, he ſaid, „I have 
no doubt 5 this was ſigned by tlie Speaker of the Houſe of 
Commons. I have ſeen him frequently write, and I believe 
as to be of his handwriting.”--The warrant was then 
read by Mr. Lowten, the Clerk of Nift Prius; from which 
it appeared that t the ſum certified amounted to one hundred 


and ninety-eighty pounds, two ſhillings and two Pence, ior 


which this Action was brought. 
The next piece of E vidence put. in was an n copy 


of the Journals of the Houſe of Commons, dated the jth 
of February, 1791. This was alſo read by the Clerk of 


Nif Prius. Among other things it appeared that the Pe- 


tition of John Horne Tooke, Eſquire, was voted j7:vo/9us 


and vexations, by the committee which the Houle had ap- 
pointed to try its merits. _ 

Mr. Erſkine. My Lord, This is Our Cafe: 

Lord Kenyon. IS there any Defence? 


The Defendant. Gentlemen of the Jury, We are called 
upon this day both you and Ito perform a very import- 


ant buſineſs of great national concern: the memory of w hich, 
I will venture to foretel, will not be buried with ourſelves; 


nor will its conſequences finiſh with your verdict. 
la the performance of this duty to our count ry, I muſt 
beg you to obſerve, and carefully to remember it to the 
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end, that thare are only th efficieat and neceflary Par- 
ties; Mr. Fox, the Plaintiff; Myſelf, the Defendant; and 
2 you, gentlemen, the Jury.—The Judge and the Cryer of 
XZ the court attend alike in their reſpective fituations; and 
they are paid by us for their attendance: we pay them 
| well: they are hired to be the Aſſiſtants and Reporters, but 
= they are not, and they never were intended to be, the Con- 
troulers of our conduct. For the whole of this buſineſs is 
g comprized 1 in Mr. Fox“ 8 HOG in wins defence, and 1 in your | 
verdict. | 
Y Mr. Fox's part 18 the firſt: nad in bringing mis action a- 
gain ſt me, he has diſcharged the duty of an honeſt man; 
and for this at leaſt he deſerves the thanks and praiſe of the 
public. For you will very much wrong us both, both him 
and me, if you imagine that there 1s any thing mean, or 
perſonal, or mercenary, in t this queſtion which you are now 
to decide between us. No. It is not that he may gain, or 
that I may ſave, thefe two hundred pounds, that is by any 
means the ultimate object either of his Action or of my De- 
fence. A great and important national right is at ſtake. 
The laſt and only ſecurity which the full-grown corruption 
and iniquity of the times have left to the people of this land 
for their lives, their liberties, and their property, this laſt 
and only ſecurity--a real Trial by a Jury of our country 
is now attempted to be wrefted from us. 

I do not with certainty know, but J am firmly peil 
ed, that the Plaintiff and myſelf ſhall not be found finally 
to differ in our ſentiments on this queſtion: and I ſhould be 

Highly gratiſied, if, inſtead of being the Plaintiff, Mr. Fox 
himſelf was one of the preſent Jury now to decide it. But 
he has performed the whole of his duty on this occaſion; 
and in bringing this action againſt me, he has afforded to 
us, with whom alone it now remains, a dehrable opportu- 
nity of diſcharging our duty alſo. 
For myſelf, with all poſlible plainneſs, I will endeavour, 
as briefly as I can, to diſcharge my part of this duty to our 
country. And I truſt that you will, as ſerious and honeſt 
men, diſcharge your duty alſo, conſcientiouſly and faith- 
full 1 
I 1 75 not neceſfury on his prefers occaſion, nor do I in- 
tend it, to enter into a minute detail of the tranſactions of 
the late W eſtminſter elections. The tranſactions them 
ſelves are ſufficiently notorious, and more than ſufficiently 
infamous. 1 ſhall only generally bring back to your re- 
membrance the great outlines or ſketch of what paſſed i in 
the ſhort ſpace of four years. 
In the year 1784, it happened to ſuit the views and po- 
litical pores of two factions, who have long been con- 


F RI = AI — 8 . 2 
S N n 5 * . — 
„ P 


. and fill continue to contend; for: the plunder, tlie 
government, and the patronage of the whole country; it 
ſuited their views in 1784, to diſpute the repreſentation of 
the city of Weſtminſter. The means by which they diſ- 
puted this repreſentation, were ſuch as were likely enough 
to follow from the motives of the perſons who were en- 
gaged in the diſpute. Nominally indeed the diſpute lay 
between the two candidates, Mr. Fox and Sir Cecil Wray, 
but the real diſpute was between the factions. The confe- 
quences were not merely ſuch indecencies, improprieties, 
and irregularities, as commonly attend conteſted populous 
elections; but a regular ſyſtem of the moſt barefaced and 
ſcandalous &r:bery, the molt profligate and ſhameleſs per- 
jury, the moſt cruel and audacious r:9ts, and finally murder. 
A return obtained by ſuch means as theſe, could not na- 
turally be very ſatisfactory to the excluded party; and | 
this diſſatisfaction produced the demand of a ſcrutiny. =. 
This attempted ſcrutiny was very laborious, very tedi- X 
dus, and very expenſive. It was repeatedly the ſubject of 3 
queſtions and ſtrong debate in the Houſe of Commons, for 
there the factions are in greateſt force; and after repeated 
ſtruggles, they were at length reluctantly obliged to deſiſt 
from the ſerutiny, without any effect, and almoſt without 
any progrets. | 
In 1788, the actions again Atpusel the repreſentation 
of Weſtminſter: the diſpute was then nominally between 
Lord John Townſend and Lord Hood; but again REALLY 
Between the factions as before. The conſequences and 
means were the fame as before=-Þribery - Peryjury : Riot: 
Murder. Again, the party who had not the return was 
diſſatisfied with the means by which the return againſt him 
had been obtained; and knowing by experience the impoſ« 
bility of any redreſs by a ferutiny, he had recourſe to the 
only remaining means, a petition to the Houſe of Com- 
mons. The proſecution of this petition was extremely la- 
borious, tedious, and expenſive; and turned out finally as 
ineffectual as the former fcr utiny had been. About a thir- 'F 
tieth or fortieth part only of its merits was entered into, F 
| and its colts--for the petitioner alone -amounted to eee 
. of 14,0001. 

Gentlemen, that the ſtruggle was really a the 1 | 
tions, was notorious; becaule the factions bore the expence 
on both fides. In the courſe of w thort time, in little more 
than four years, one hundred thouſand pounds, on each 
fide, was expended on the city of Weſtminſter. 
Now that ſo much miſchief was done, is no proof that 
hey” are Os men in ne nan, of e chan! in other 
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places; ; it is an a proof that they are better: for if they 


were naturally bad, one tenth part of the money would 
have produced ten times more miſchief: for do you only 


conſider, what muſt be the effect of the diſtribution of two 
hundred thouſand pounds in four years, amongſt the worſt 


men of one city: beſides all the extravagant promiſes with 
which each ſmall portion of it was accompanied, and the 
fooliſh and unfounded expectations which each hungry in- 


dividual entertained as a return for his activity. 
Gentlemen, if it were neceſſary, I could produce to you 
now from my pocket, a lift of thoſe who ſubſcribed to the 


expences of theſe Elections; but it is not neceſſary: and I 
mean to paſs it over as ſhortly as poſſible; more ſhortly 
chan perhaps its importance requires. But the moſt im- 


portant part to the country at large, is, that the nation it- 
ſelf, you and I and the public, againſt whoſe beſt rights 
this expence is incurred, we muſt mg.” pay this ex- 
pence ourſelves. | 

The expence on the miniſterial ide was partly paid by 
perſons in office, at a ſort of regular percentage on their 


places and profits. The Lords of the Admiralty were at 


ſirſt expected to pay two hundred pounds each; but this was 
thought too much, and on reconſideration it was reduced to 
15cl. for them: the Lords of the Lreafury were expected to 
pay 2001. each: perſons in ſuperior ſituations 3ool. each. 

Lord Kenyon. Mr. H. Tooke, I cannot fit in this place to 
hear great names and perſons in high ſituations caluminated 
and vilified ; perſons who are not in this cauſe; perſons who 
are abſent, and who cannot defend themſelves. A court of 
Juſtice is not a place for calumny: it can anſwer no pur- 


_ poſe: you mult ſee the impropriety of it: and it does not be- 
come the feelings of an honourable man. | 


| Defendant. Sir, if you pleaſe, we will ſettle this auen 
bee us now, in the outſet, that I may not be liable to 
any more interruptions from you. | 

Lord Kenyon. Lord Lovat produced the names of per- 
lons of great reſpectability, and he was ſtopped in the Houſe 
of Lords. It was ſaid it was indecent to do it, and that it 
became 2 man of his ſtation to refrain from ſuch things. 


Defendant. I am perſuaded I ſhall be able very eaſily and 


very ſhortly to ſatisfy you that I am not in the wrong path: 
and it is the more neceflary that I ſhould do ſo now; be- 
cauſe it is the path which I moſt nin mean to purſue, 
and will not be diverted from. 


You know, at leaſt you ought to b and I acknow- 


| ledge, that if, under the pretence of a defence in this cauſe—— 
I fay, under the pretence of a defence--I ſhall wantonly and 
Oy lay or do wy Wore -4 or thing Which would be 
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b by the 3 of the land, if Tad or done by me 

_ wantonly and maliciouſly any where elſe, in the ſtreet, upon 
any other or no occaſion, gratis; I ſhall be equally liable to 

proſecution and puniſhment, by the ſame laws, and in ths. 


fame manner, for what I ſhall ſay or do here, 
But, Sir, you have made uſe of ſome words, which I am 


| willing to believe you uſed in a manner different from their 
uſual acceptation. You ſpoke of caluminating and wilifying : 

thoſe words uſually include the notion of fal/ebood. Now. 
1 imagine you did not mean them ſo to be underitood; or 
to inſinuate by them your evidence to the Jury, that I had 


faid what was falſe: but that by calumny, vou only meant 
things injurious to the characters of the perſons ſpoken of, 
ſuch things as would hurt them to hear, whether true, or 


falſe. 
Lord Kenyon. Certainly. 


Defendant, Well! I thought ſo; and you fog I was 21 


deſirous to take advantage of the words to impute to you 
any other meaning or intention becauſe had you meant 


otherwiſe, and included the notion of falſehood in the word 


calumny, your Lordſhip would then have calummated me. 
For I have ſpoken nothing but the truth, as I believe you 


know, and which I am able and willing to prove. In one 
thing which has fallen from you, I go farther and am ſtrict- 


er than you are: I think it hard that any perſons either 


IN a cauſe, or out of a cauſe ſhould at any time wnnecefari- 


{y hear what is unpleaſant to them though true. I mean to 
do nothing of the kind, If I ſpeak or a& 1mproperly, your 


lordſhip and any perſons thinking themſelves injured or of- 


fended, will have as full and compleat fatisfaction and re- 


medy as if it had been ſpoken or done in the ſtreets, with- 
out any trial whatever. At my perll therefore I ſhall pro- 


ceed; and expect to meet with no farther interruption from 


your lordſhip. I will ſtate whatever I judge fit to be ſtated 


upon this occaſion, whether pleaſant or otherwiſe: for 1 


think this trial of great importance to the nation at large, 
and not a common trial of diſputed property. Had it been 
merely a common action for two hundred pounds, I ſhould 


have retained ſome profeſſional gentleman to manage the 
cauſe in the uſual courſe; but I felt it to be neceſſary to 


bring forward thoſe things which I could not fairly put 


upon any profeſſional man whatever, 


Gentlemen of the Jury, — I have no connection with any 
faction or party. I abhor them all and they me. It is not 
for any political purpoſe, or to further any man's views, 


that I have ſpoken of theſe factions. I have mentioned 


them to you that you may cophder and feel we ſituation i in 


which we all ſtand. 
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You are, upon this occaſion, the Country: and ſo you f 


are well called: you, the Jury, are on this occaſion the 


repreſentatives of the whole Land, and ſhould act accord- 


| ingly. 


I was telling you, gentlemen, ho I was | Ae 
the manner in which ſome part of the expence was paid on 
the miniſterial fide of the diſpute: and I have ſtated, I be- 


lieve, that upwards of 20,0001. of the expences for the 


Election in 1788, were paid by perſons moſt of them in 
Of the higher . the Duke of Rela paid 1 


hundred pounds: the Duke of Newcaſtle five hundred 
pounds: &c. Thoſe in the next degree of office paid three 
hundred pounds each: The Lords of the Treaſury two 
hundred pounds each: and the Lords of the Admiralty one 
hundred and fifty pounds each: but there were ſome few 


exceptions: : 1 could take the Liſt out of my pocket and read 


them to you. They may have their Actions or Informa- 
tions againſt me, if they pleaſe; and I have no objection to 
a a trial on the queſtion. | can prove the fact.— | 
As the reſt of the money was furniſhed by the Secretary 


of the Treaſury, he beſt can tell from whence it came. 
I ſtated to you that the Country at large, you and Ja- 


mongſt others, are finally to pay that monſtrous ſum of 


money laid out on both ſides on this one borough. We 


know indeed perſectly well, that the gentlemen on the o- 


ther fide, on the oppoſition fide, could not pay this money 
out of the offices which they are very ſorry they do not poſ- 


| ſeſs: but they are merchant adventurers; they advance 
their money on ſpeculation, on promiſes and expectations 
of the good things to come hereafter; when their leaders 


thall diſtribute the national plunder. Then they are to be 


made amends. And for as many of theſe promiſes and ex- 
pectations as may be fulfilled, the nation at large muſt pay. 


I took myſelf a part, and a very ſtrenuous part, in the 


Election of 1788; and I too was bribed: 1or promiſes are 
| bribes; and I was promiſed two important things by per- 
| ſons who, from their ſtations and ſituations, were well able 
to fulfil their promiſes. And I will tell you what the bribes 
were to me. I was aſſured that two things ſhould moſt un- 
doubtedly follow—Proſecution and puniſhment upon the of- 


fenders to deter men in future from the commithon of ſuch 


outrages, ſuch perjury and ſubordination of perjury; and 
an Act of parliament, parliamentary regulations, to make 
the repetition of ſuch infamous practices impoſſible in fu- 
ture: and thus to reſtore a fair and quiet and real election 
to the people of Weſtminſter. -I received the promiſes, but 
never received any thing like a fulllment of them: for in- 


F ro * 


ſlead of a W of the moſt atrocious Fenders, againſt 
whom the evidence was ample, full and compleat; and in- 
ſtead of any parliamentary regulations to prevent theſe per- 
juries and ſubordinations of perjury, and theſe outrages and 
flaughters in future; —a ComMPROMISE took place between 
the factions. They had effectually excluded, as they had 
reaſon to think, all the reſt of the world from diſputing an 
Election in Weſtminſter with them, at ſuch an enormous 
_expence and without any poſſibility of deciding the merits 
of the Return. But finding the expence of contending this 
one ſingle ſeat too great even for themſelves to continue; 
they imitated the deciſion which, I think, is called the 


Wiſdom of Solomon. They cut up the living object for 
which they had contended, and divided it between them. — 


Cruel enough! but no wonder. They had mangled it be- 


fore in the ſtruggle. 
Well, Gentlemen, the ropraſimtution for Weſtminſter 


was now, to all appearance, effectually annihilated. Who 
would conteſt? Who could conteſt it with them? There 
was no third faction in the country ftrong enough to con- 
tend with either of them: where then was one to be found, 

which could contend with a conſederacy of both? They ne- 
ver could forelee, ſach mercenary dealers as theſe could not 


even imagine, that any ſingle individual would be ſo diſin- 
tereſted, or, in their language, fo mad, as to facrifice him- 
ſ::* by becoming a candidate at ſuch an election, where it 


ſeemed abſolutely impoſſible to ſucceed: and yet it was that 
very notion e which made me a candidate for Weſt- 


minſter. It was, juſt at that period, the laſt office in the 


world which I ſhould have withed to undertake; and no- 


thing but the infamy of their conduct made me a candidate 


the very methods they took, and by which they hoped to 


deter all men, determined me. For they were not content. 


ed with this compromiſe alone. It did not fatisfy them 
only to be ſure of their preſent object; but they muſt alfo 
ſecure the continuance of poſſeſſion, and guard, as they 
thought, againſt all future poſſible moleſtation and expence. 
To make therefore ſecurity itſelf {till more ſecure; to cut 
off all poſſible conteſt; and farther to diſcourage all inde- 
pendent interference; in 1789, upon the very heels of Lord 
Hood's expenſive and ineffectual petition, they paſſed that 


act of parliament—The frivolous and vexatious act upon 


which this preſent action is brought. 


Immediately after the elections in 1784 and 1788, car- 


ried on at that enormous expence; after the ineffectual and 


undecided Scrutiny, at immenſe labour and coſt; and upon 


the very heels of Lord Hood's ineffectual and undecided 
Petition, at the expence of fourteen thouſand * for 
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che petitioner alone; this Tang ation, this novel act of par- 


liament is introduced. 


Suppoſe then that this e AR had eta Lord 


Hood's petition; that he, as I have done, had conteſted with 
two adverſaries, aud had been found frivolous and vexatious: 
his own expence of fourteen thouſand pounds would rot have 


been thought ſufficient puniſhment for him, or ſufficient 
diſcourage:nent for others; but he muſt have been adjudged 
to pay the whole coſts for the three, which would bave a- 
mounted at leatt to /orty-two thouſand pounds: and this only 
for a fortieth part of his petition. If he had gone through 
the whole of his petition, and it had been voted frzvolous 
or vexatious, the coſts for him to pay would have amounted 
to above a Million and a balf of money. A tolerable pe- 
nalty this, without the intervention of a Jury; and upon 2 
mau too not neceſſarily ſuppoſed to poſſeſs more than a life- 
<:tate of 3ool. a year, that is, a principal of about 3000l. 

And for what crime is this monſtrous puniſhment inflict- 
ed? For being a candidate to repreſent the people. Upon 
whom think you this ſtorm was intended to fall? Upon any 
inchependent friend of his country; who muſt conſequently 
be of no faction, but againſt all factions, and muſt therefore | 
have all factions againſt him. 

They bring me here indeed only for 8 to each of my 
adverſaries: 1 would have been a candidate in order to have 
come down here to this trial, though I had foreknown that 
it would be for two millions: | 

Erivolous and Vexatious are new 1 invented in the 
year 1789: the judgment and application of which crimes, 
the uſurpers of the repreſentation of the people, the private 
proprietors of ſtolen boroughs, have reſerved to themſelves: 
for this act of parliament does not leave you, the Jury, to 


enter into the merits of the caſe (upon which however you 


are upon your oaths, to pronounce)—nor into any thing 
that relates to its merits. 

And for this moſt infamous act of parliament, we are o- 
bliged to the pretended Reformer of the repreſentation in 


parliament, to the Protege molt: treacherous and deceitful 
Miniſter. | | 


Gentlemen of the Jury, 


The learned gentleman, Mr. Erſkine, wha leads this 

cauſe againſt me, has told you, and has told you truly, 

that this act of parliament “ does not intitle him to enter 

into the merits of the queſtion at iſſue before you.” Theſe 

I think were his words ; I took them down, when he ſpoke 

them, Now I muſt beg you to retain theſe words in your 
2 


» 


* 


E 1} 


* 


| memory ; becauſe they are very important; and upon them 


I mean to reſt my defence; and on this very ground, with- 
out abſolute perjury on your fide, I ſhall be intitled to your 
A . | Ars 
I liftened to him with pleaſure when he ſtated it: for it 
was what I meant to urge to yon. I beg not to be miſun« 
derſtood; I do not mean to impute to the learned gentleman, 
that he made any ſlip or miſtake in ſo ſtating it: on the 
contrary, he was compelled to it: he could not alter the 
fact. He has done now, as he always does, the moſt that 


can poſſibly be done for his client. I do not ſay this fo much 


from my own experience of him, for my little experience 


of this court is before his time; but it is the general voice, 


-mnd 1 beheve it. Lu 2” 2 
Gentlemen, This is called an Action of Debt; but it does 


not require any great degree of underſtanding, to ſee that it 


is, in fact, a Penalty for the commiſſion of a new crime. Now, 
gentlemen, it is worth our while to conſider, at what pe- 


riod of the hiſtory of our country, this znovation, this new | 


penal Statute, is introduced; and you will find it comes juſt 


at the time when almoſt all the ſeats in parliament are be- 


come private property. Juſt in the ſame manner, when 


Land was the chief property in this country, and the titles 
of the landed proprietors were ſettled and ſecure ; thele 


proprietors, who were the only perſons concerned in the 


maki g of laws, took Fare for themſelves that they ſhould 
have  {peedier, furer and cheaper remedy than any other - 


man could have for any other ſpecies of property. They 
empowered themſelves to ſeize at once upon their land and 
every thing they found there; and left the other party, the 
te:iant, to ſeek a legal remedy. So now, when this pro- 
perty in repreſentation is become ſecure and compleat and 
ſettled; then it is that theſe thieves, the pretended proprie- 
tors of the public, make acts of parliament, not only to ſe- 
cure to themſelves their infamouſly ſtolen property; but to 
guard themſelves from all conteſt in the poſſeſſion, and all 
the expences of a diſpute. Then it is that Terror and Ruin 
are held out to deter all independent competitors for the re- 
p' entation of the people. I e 

Vhen men have got good fruit in their gardens, they 


poſt up a warning upon their walls and their gates “ Sree? 
Traps ard Spring Guns are in theſe grounds” — This Act is a 


Spring Gun. This frivolous and vexatious Act, theſe new. 


invented crimes, are to operate like the notice of Steel Traps 


and Spring Guus. This act ſpeaks a very plain language, 
not to be miſunderſtood.— Tread not near our Boroughs - 


Von Moe to the man in future who ſhall be caught in Oux Traps : 


wg 
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eur frivolous and vexatious Traps. What! fine a man fix 
hundred pounds, or fix thouſand pounds, forty-two thou- 
ſand pounds, a million of money, without any Jury, or ap- 
peal? and for the crime of vexatiouſly attempting to wreſt 
ſtolen goods from a thief! If a man cuts his wife's throat, 
with every aggravating circumſtance of deliberate cruelty, 
aud is found guilty by a Jury; he goes to priſon for Six 
months. But if you repreſent to the Houſe of Commons, 
and offer proof of a continued ſeries and regular ſyſtem of 
bribery, perjury, riot, and murder, at an election, to- 
gether with the utter impoſſibility of any deciſion of the Re- 
turn; no fine, no puniſhment, no ruin, is ſufficient for ſuch 
frivolous and vexatious charges. TEEN 
Now then, Gentlemen, let us caſt our eyes back, and ſee 
from what beginnings, to what length this nation has now 
proceeded. We know, and our anceſtors knew, that eve- 
ry nation muſt have a government, and muſt have officers 
appointed to diſcharge its duties and execute its truſts. 
What the people cannot do for themſelves, they muſt truſt 
others to perform. And no nation ever did this more libe- 
rally or more generoully than our own. But there are 
two things which the people can perform, and which they 
cannot ſafely truſt in any other hands: the choice of their 
own repreſentatives, to make the laws by which the whole 
people are to be bound; and the particular application of 
thoſe general laws and of equal juſtice to individuals, by 2 
ſworn number, an honeft impartial Jury, of the people 
themſelves. Theſe two rights and powers the people of 
this country wiſely reſerved to themſelves. They hold 
them by no law, by no poſitive ſtatute. No perſons did 
give or could give them, They owe them to no Kings, ne 
Lords, no Houſe of Commons; and neither Kings, nor 
Lords, nor Houſe of Commons, nor all of them combined 
aud confederated together, can take them away. They 
may dare to attempt it; but it will be an act of Suicide up- 
on their own Truſts and Stations: and I doubt not that 
the people of this country would, in ſuch a caſe, purſue the 
wholeſome ſeverity of the old law of the land, and drive the 
take themſelves through their dead body. 7, 

Let us coniider then, gentlemen, what is now become of 
theſe two neceſſary reſerved rights. 2 "5s 

Will any man be frontleſs and hardy enough to deny that 
the repreſentation of the people 1s gone ; that it has been 
ftolen and uſurped from us by thoſe who, little better than 
beaſts themſelves, affect to treat other men like cattle. 

And having thus eſtabliſhed their property in repreſen. 
tation, ſhall theſe Borough-mongers now be permitted to 
ſtretch out their ſacrilegious hands to raviſh from us alſo 


wu 


lieve the dependence of the judges on the crown was ſo 
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eur other 0 Right 8 Trial by Jary ? Shall they 
firſt take away from us with impunity all the benefit and 


advantages of repreſentation, and after that take away from 


us all benefit and advantage of Juries ? And all we with- 


out a ſtruggle, proportioned to the importance of the bene- 
fits, tamely ſuffer our ſafety, ſecurity, and peace, to be 


all torn away from us together? A Jury not intitled te 
| Inquire into the merits of the qeuſtion brou ght before them, 


nor into any thing that relates to the merits, is no Jury at 


all; nor can in any reſpect anſwer the object of their a- 
pointment: and any Jury that ſhall give a verdi& againſt 27 


any defendant, without having firſt, according to the oaths 
of the Jurors, Well and truly Tried the queſtion at iſſue be- 
tween the parties, is a perjured Jury, 

It is not unfit nor improper for you, gentlemen, to con- 


fider how the Houſe of Commons firſt came into poſſeſſion 9 
of any juriſdiction, or of any trial Whatever concerning the 


return upon Elections. The truth is, they had originally 
no right whatever to it. It was a manifeſt and groſs uſur- 


pation upon the rights of the Juries of the people. But the 


Houſe had indeed, at that time, a plauſible pretence for its 
uſurpation the corruption of the Judges and their abjeq 
dependence on the crown : for they held their offices at that 


time during pleaſure; and Juries were then, as now, often 


packed, or cajoled, or bullied, for the purpoſes of theſe ab- 


ject inſtruments of royal injuſtice. After the Revolution 
the commiſſion of the Judges was altered; and it is affected 


to be ſaid, that from that time the Judges have been inde- 


pendent. The pretence then for this uſurpation of the 


Houſe of Commons being removed, why were not the Tri- 
als of Returns upon Elections reſlored to their natural and 
Tightful Junſdiction,;” a Jury of the people 1 in the courts be- 
low ? | 


this boaſted independence of the Judges. A long experi- 
ence, and every thing I have ſeen and heard for many years 
paſt have manifeſted to me the contrary. I do not be- 


great formerly as at preſent. I believe the judges then 
were leſs dependent on the Crown, and more dependent on 
the people than they are at this hour. The Judges then 
were frequently diſplaced, becauſe they did not dare to go 
the whole length, and do all the wicked buſineſs they were 
ordered to do: they were ſometimes too diſplaced from ca- 


price; and they knew they might be ſo. They all fat on 


the Bench, knowing they mightbe turneddown again to plead 
as common adyocates at the Bar; and indeed it was no un- 


uſual thing in thoſe days to ſee a Counſel at the Bar brow- 


I do not however for my own part believe a ſyllable of 
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beaten and bullied by a Chief Juſtice on the Bench; who in 


2 ſhort time after, was to change ſtations with the Counſel, 
and to receive himſelf the e treatment from the other in 


his turn. And therefore character and reputation were of 


more conſequence to the Judges then, than they are to the 
Judges now. They are now completely, and for ever inde- 
pendent of the people, and have every thing to hope for, 
for themſelves and families, from the Crown. What they 


already poſſeſs is ſecure from every poſſible interference but 
that of parliament: and the Miniſter for the time being is 


always maſter of the majority of both Houſes. Let the 
Judges then always take care of every Miniſter's buſineſs in 
the courts of Law, and every. Miniſter will take care to ſhel- 
ter ſuch uſeful inſtruments in the Houſes of Parliament. 


Hence it is that the preſent practice of the Courts is become 


little elſe than a {yltem of plunder, oppreſſion, low fraud, 
and tricking : and will continue ſo, until the people have 
their veal repreſentatives 1 in parliament, to watch over and 
check the conduct of the oflicers of juſtice, and the proceed- 


ings of the courts. Almoſt all the important rights, and 


all the real benefits of Juries, have been invaded and taken 
a way; by a variety of new doctrines and practices; by ſet- 
ting aſide verdicts, and granting new trials repeatedly, till a 
verdict ſuits the purpoſe of the Judges; by obtaining verdicts 
nf guilty, without confideration of the only material point — 


the guilt ; and then eſtabliſhing or exaggerating or leſſening 


the guilt or the innocence, by the pleaſure of the Judges a- 
15ne, on poſterior aſſidavits, delivered afterwards in Court: 


J3o that in fact, the rea/ trial comes after the Jury are diſ- 
_ miſſed; and their verdict is of no othep uſe than to introduce 


and place the charge within the juriſdiction and deciſion of 
the Judges. Almoſt all the ſcandalous legal practices of 
which we have cauſe to complain have had their beginnings, 
not only in my lifetime, but moſt of them fince I am a man, 
at leaſt fince I firſt attended this Court. Young men come 
to theſe courts now, and take what they find practiſed here 
for law, without conſidering its enormity or its principle, 
or how, or when, or by whom, or why 1t was introduced; 
But, my Lord, J am afraid I am about as old as your Lord- 
ſhip; and having ſeen a different practice, and heard and 
read different doctrines, I cannot witneſs the preſent with- 
out indignation and abhorrence. 

Gentlemen, if you with to know how we have loſt alt 
all the great benefit of Juries, and by what means the pre- 


ſent legal doctrines and practices have been introduced; you 
may look. 3 into the liſt of the Peerage. And there you will 


find in the laſt thirty or forty years, in the courſe of the 
preſent unfiniſhed reign, in 1 of the reign of one King, 


T3 
dived half as many peerages given to the Bar! It is a temp- | 


tation that no other profeſſion offers, and that no profeſſion 
can withſtand. Gentlemen, when a theft has been com- 
mitted, unattended with the uſual circumſtances by which 


? 


fluch crimes are commonly brought home to the offender ; 


it has frequently happened that an obſervation of ſome par- 

_ ticular individual's being ſuddenly fluſh of money, who was 
never known to have any before, has led to a certain detec- 
tion of the thief. If the nation could uſe the ſame ſagaci- 
ty concerning their public rights as individuals do concern- 
ing their private property; if they would compare the an- 
cient legal doctrines and practices with the prefent, and the 
ancient ſituation of the profeſſion with the preſent; they 
would at the ſame time diſcover the ineſtimable value of 
the bleſſings they have loſt, and by what means and by 
Whoſe agency the robbery has been effected. | 
But I beg pardon, gentlemen, I have wandered ſome- 
thing from the ſubje& on which I was ſpeaking : I made a 
few notes to prevent my wandering and to keep mylelf in 
ſome method; but the mention of the Judges and the trum- 
peted he of their Independence, have carried me inadvert- 
ently too far from my point. I am fure it is not becauſe 
my mind is not ſufficiently impreſſed with the importance 
of the matter now to be determined by you: I anxtouſly 
wish that your minds may be half as much affected and per- 
ſuaded as mine is of its importance to the whole country : 
1 proteſt that if there ſtood a fire here, and I thought I 
could by that means affect your minds and the minds of my 
countrymen the more by it, I would thruſt my hand with 
| pleaſure into the fire and burn i it to aſhes whilſt L was plead- 
| ing before you. 

But, gentlemen, the ſubject from which, 3 I had be- 
gun it, I improperly deviated, and to which I now wiſh to 
re- attract your attention, is the conduct of the Houle of 
Commons. Firſt, upon a plauſible pretence of the depend- 
ent ſtate of the Judges on the Crown, they not only without 
but againſt law, uſurped the trial of Elections. This u- 
furped power, by their own confeſſion, they moſt ſcanda- 
louſly and flagrantly abuſed; ſeating. men as repreſenta- 
tives of the people, not with any regard to right, but par- 
nally and unjuſtly, by * lohcued and can vaſſed ma- 
jorities of the Houſe. 

When they were compelled to ackrowledge this «baſe, 
and the 1 A es of the whole Houle 1 in a Oy to try 


2 High- mindedneſs, ſpirit, 22d courage, were 3 the qualities 
which belonged to, and led to nobility; now ſervility, meanneſs, and chi- 
kane: and the brilliant appr eaticeſhip to a Peerage 15—to pes & a bag i in 
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Elections; or rather, when they were induced to it by the 
private intereſt which the Borough-proprietors had to ſe- 
cure their reſpective individual property in repreſentation; 


What did they then? Reſtore the juriſdiction to the courts 


of law, and to a verdi& of a Jury of the country? Why 
not? The pretence on which they took it away, the de- 
pendence of the Judges on the Crown, —they pretend is 
now removed: and they acknowledge that the queſtion 


ſhould be tried by a Jury: then why not by a Jury of the 
country? No. By an act of parhament, the tenth. of the 


reſent King, the juriſdiction is transferred to a Jury of the 
Houſe of Commons, that is, to a Jury of the Borough-. 


proprietors themſelves and their nominees. And the na- 
tural and intended conſequence has followed: Theſe Jury- 


committees conſider only whether A or B is the proprietor, 


or has the intreſt of the borough; but they never caſt a 


lock or a thought on the people's right of repreſentation ; 
they hold all ſach conſideration to be #rzvolous and vexatious. 


But even this uſurped juriſdiction over the people's dear- 


eſt and moſt neceſſary right of repreſentation does not ſatiſ- 


fy them: they muſt have criminal juriſdiction alſo, and 


the power of puniſhment without any Jury or Appeal; 


and under pretence of coſts, they have paſled this penal fta- 


” tute to impower themſelves to ruin whom they pleaſe with- 


out any trial by a Jury of the country : for ſo they intend- 
ed this penal ſtatute to operate, and ſo it has been ſtated to 


you this day; the Counſel ſtates himſelf as not intitled to 


diſcuſs, becauſe you, the Jury, are not intitled to conſider, 
that is, to TRY any thing that relates to the merits of the caſe. 
This ſcandalous act of parliament paſſed in the year 1789. 


The general Election, for ſo it is called That is called a ge- 


neral Election, which in fact is generally nothing more than 


an appointment by the proprietors— This general Election 


followed the year after, in 1790. The ſhameful compromiſe 
for Weſtminſter between the factions, and this more ſhame- 


ful act of Treaſon to the country, by which they meant to 
deter all men, determined me to become a candidate. In 
{ſo doing I at that time looked forward to this very day, 


and to this very action which you are now to decide. This 
ſacrifice which I deliberately have made of myſelf, I did then 
and do now believe neceſſary to my country. Led by theſe 


motives, I became a candidate. I was ſure of one vote, 


and but of one vote—my own. And on that vote I ſhould 
equally have petitioned the Houſe, well aware beforehand 


that whatever my petition ſhould contain, it would be vo- 


ted /-:volous and vexations. And with that one vote I ſhould 
equally have ſtood here upon this trial this day. Well then I 


was a candidate intirely unaided and unſupported by any ſet 
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of men or {by any Jene and ſor che fir FR of the * 
lection, I polled about twenty votes a day: but my poll 
kept regularly increaſing, and on one of the days, and only 


on one day, I polled more than my adverſaries. And what 
was the conſequence? Immediately a gang of prepared and 
hired ruffians with their bludgeons iſſued from an adjoining 
alehouſe, and wantonly and cruelly, without any other pre- 


tence of provocation, afiaulted the harmleſs unreſiſting ſpec- 


ators before the huſtings. They cruelly wounded many, and 
one man they murdered, who died a few days after in St. 


Bartholemew's hoſpital. My poll was however, in ſpite of 


the junction of the factions, finally honoured by near ſeven- 


teen hundred unſolicited and reſpectable Electors. The re- 
turn on the Election was, as might reaſonably be expected 
where ſuch means were practiſed, in favour of my opponents. 


Gentlemen, in confequence of this Election, two things 
now became duties to me. It was my duty to proſecute 
the rioters : and it was my duty to prefent A petition to 
the Bouſe of Commons. Some of 'the principal rioters 
were accordingly apprehended. And the man who fits here 
as allociate of the Judge, or Clerk of Niſi Prius, or what- 


ever may be the name of his office, Mr. Lowten, who con- 


ducts the buſineſs of this criminal court, and who, notwith- 
ſtanding his fitnation here, is ſuffered (to the diſgrace of 
this court and of thoſe who preſide in it and of the country 
at large) is ſuffered to act as an Attorney, and has much 
buſineſs as an Attorney in conſequence of the advantages ot 
his ſituation here; this man, who had alſo been an agent 
for one of the candidates at the Election, this man appear- 
ed as Attorney for the rioters; and the rioters were bailed 
by the two men who keep Brookes's gamins-houſe far one 
of the factions in St. James's-ftreet. The Ruftans were 
however indifted, and, by whoſe means J know not, the 
' cauſe was put off for trial to the eighty-ninth on the liſt; 


the conſequence of this delay was, that for fear of a ſurprite, | 


which this man appeared to me very capable of producing 
and ſeizing, (and this opinion has been well juſtified fince 
by my experience) I was compelled to have between twen- 
ty and thirty witneſſes at a great expence at a public-houte 
ready if called upon for three ſucoeſſive days during the fit- 
tings. At length the turn for this trial arrived. The Chief 
Juſtice then refuſed to try it at that time; and it was poſt- 


poned till the following term; when all my expences were 


to be again renewed, and all the ſame trouble and attend- 
_ ance might be again repeated. My Counſel addreſſed the 
| Chief Juſtice, who now fits before ns, on the occafion : he 
repreſented to him my expences and the hardſhip of n ſi- 
tuation, who was proſecuting under every diſadvantage, and 
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only fon the fake of public juſtice; that I BOY no perſonal 


motive whatever in the profecution, for that poor men, who 
committed riots and murder for half a guinea a day, could 


be ne enemics of mine or objects of perſonal reſentment; 


but that the intereſts of the public and of public juſtice de- 
manded example, and by example reſtraint of theſe practices. 
He therefore requeſted the Judge that a day might he fixed 


for the trial in the following term. "This the Chief Juſtice 


_zefuſed; and thus fruiticſsly ended my expences and efforts 
| for public juitice this term. 


This cauſe was afterwards put down in the paper the 
fecond for trial at the ſittings in the following term. 

Gentlemen, the Clerk of the court, you ſee, is laughing 
at this--He may very well laugh. I ſuppoſe he is conſider- 
ing how much money he gets by holding theſe two ſitua- 
tions together, of Clerk of the Court and Attorney for the 


Parties at the ſame time; and how cleverly he was enabled 


upon this occaſion to rake his ene of this double 


This proſecution of the rioters was put down in the pa⸗ 


per, the ſecond cauſe ſor trial in the enſuing term. It ap- 


peared indeed afterwards that the firſt cauſe was to be tried 
by a Agen Jury; but it was not ſo marked in the paper, 
as it ought to have been. My witneſſes, between 20 and 
Zo, were again all ſummoned, and ſoon after nine o'clock 
an the morning were aſſembled at a public-houſe in the neigh- 


| dourhood of Weſtminſter-Hall. But when my Solicitor and 
my leading Counſel ſoon after nine o'clock entered the 


Court, to their aſtoniſhment they found that the Chief Juſ- 


rice and this Clerk of the Court (who was alſo Attorney for 
theſe rioters) had come down early into the Court, and 


without any inquiry after the Proſecutor, the Chief Juſtice 


had ſuffered this Clerk of the Court and Attorney for the 
_ rioters haſtily to ſwear in a Jury.--Then indeed the Proſe- 
cutor was called for--and the riotors were diſmiſſed for want 


of a Proſecutor. And thus public juſtice was defeated. 
Mr. Garrow. I am extremely ſorry to ſtop Mr. Tooke 
in his Eloquence, were it not that I conceive what he is ad- 


vancing is extremely improper and indecent. I am not 


Counſel for many of the reſpectable perſons whom he has 
named; but that there is no foundation for ſuch aſſertions 


may be proved by one of the gentlemen who was Counſel 


for the gentleman now addreſſing the Jury. That Counſel . 
is not at preſent in Court, but he is a man of ſtrict honour, 
and muſt ſay that he was a conſiderable time in court be- 
fore that verdict was recorded. He was preſſed to addreſs 
the Jury at any length, in order that the verdi& might not 


de recorded ee a Stating. Nr. Nowlan was preſent, 
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although Mr. Fitzgerald was not. I am very forry to have 
ſtopped the gentleman in his addreſs; but it is rather too 
much for perſons to be baited in this manner, and accuſed 

of ſuch charges, when one knows of one's own perſonal 
knowledge, that they had no more to do in this, whether 
it was good or bad, than any man in any part of his majeſ- 
ty's dominions. 
Lord Kenyon. Certainly not. 
| Defendant. There can he no doubt at all but that your 
loraſhip will at all times find ſome one, in your own court, 
willing and ready to get up to recommend himſelf to your 
favour by a ſpeech in your defence; and I ſhould have been 
much ſurprized if it had not been che caſe now. I am not 4 
ſorry for it: for Mr. Garrow has given me time to breathe A 


2 little. = 
Lord Kenyon. 1 want no . What has been ſais _— 
againſt me, rather deſerves my compaſſion. I do not carry IJ 


about me any recollection of it, or any of its circumſtances. 
Me. Garrow. I certainly did not mean to make a de- A 
fence for your lord{hip. | þ 
Defendant, I cannot ſay that I car 7 about me any thing 3 
in conſequence of it: I carry about me ſomething leſs, by 
all the money which it took out of my pocket. But moſt 
certainly the fact did ſo paſs as I have ftated it: although 
your lordihip's recollection does not ſerve you. Mr. Gar- 
row indeed has riſen up to interrupt me and to deny it. I 
heard him with much pleaſure: for I wanted breath. But 
J do not think that, upon cool recollection of this proceed- 
„the Court will be much pleaſed with its own conduct 
E ſuffering this interruption, and liſtening with ſo much 
'complaiſance to this irregular hearfay evidence. I believe 
there are gentlemen here preſent, who can recolle& that 
when they get up in a court of juſtice, they do not meet 
with quite ſo much indulgence as he has met with. But he 
has been permitted at the ſame time to go beyond his evi- 
dence, to caſt a reflection upon my eloquence, 9 
Mr. Garrow. Very far from it. een was farther . 
from my thoughts. 4 
Defendant. I beg your ed Sir, it was thid with 4 
ſneer ; and to infinuate to the Jury, that I was attempting 
by artful words to miſlead them: for that is the meaning 
and purpofe of Eloquence in this court. I have on the con- 
trary ſpoken in as plain terms as the language will afford. 
I have not uſed a ſingle ſentence, or a ſingle word, which 
the Jury do not underſtand as well as the Judge or yourſelf. 
I repeat it then again. I ſay I had nearly thirty witneſſes, 
attending at my expence, to puniſh Rioters for whom this 
> Clerk of the Court Was e waiting for three ſs 


4 


in the Sittings after the former Term, from caution to pre- 


vent any trick or ſurpriſe; which for the reaſons I have 
given I ſuſpected, and which has fince happened, and a- 
gainſt which I from the beginning warned my Counſel and 
Solicitor. I ſay that when the Trial of the Rioters ſhould 
have proceeded in its turn, the eighty ninth on the liſt, the 
Chief Juſtice refuſed to let it be tried, and, to cruſh me 
with accumulated expence at leaſt, poſtponed it to the fol- 
lowing term. I ſay on the firſt day of the fittings in the fol- 
lowing Term, my witnefles were again aſſembled ſoon after 
nine at a public houſe in the neighbourhood of Weſtmin- 


fſter Hall: that though this cauſe was marked the ſecond in 
the liſt, and the Chief Juſtice could not be 1gnorant of the 


previous circumſtances, he ſuffered this Clerk of the Court, 


who was at the ſame time Attorney for theſe rioters, in the 


abſence of the Counſel and Attorney for the profecution, 
and without their being called for, inſtantly and haſtily to 


ſwear in a Jury, and by half an hour after nine, I was in- 


formed at my own houſe, that the Rioters were thus diſ- 
charged. Is this a proper mode of proceeding in a Court 
of Juſtice? And are theſe the proper means of preventing 
riot and diſorder ? This was not a Cauſe of two pounds, or 
of twenty pounds, or of the price of an unſound Horſe, like 


the general run of cauſes in this Court; like ſuch as I heard 


tried that very day after the proſecution of the rioters had 
been thus tricked off and baffled ; and hike ſuch as we have 
heard this day. It was a cauſe of great importance to the 
public peace, and to the exerciſe of the moſt important pub- 
lic rights. Cauſes which would make a ferious man a- 
ſhamed are liſtened to here by the hour with the utmoſt 
gravity and folemnity. It 1s but the other day that you 
entertained a long and tedious cauſe here for a diſpute of 
five ſhillings, about a Hog ; between his owner and a ſtable 


9 keeper in the Haymarket; the learned Counſel, two or 
2? three deep on each fide (this fluent gentleman, who is ſo 


ready to interrupt me where he 1s not concerned, might 
perhaps be one of the number) laboured the matter for hours 
with the deepeſt reſearches into the laws and the moſt pro- 


found arguments: when any one of the numerous Counſel 


on either ſide, by giving five ſhillings out of the fir/# fee 


which he received on the occaſion, would ftill have gained 


ſixteen ſhillings for ſaving the honour of the court and a- 
voiding to make himſelf and the profeſſion ridiculous. I do 


not know how ſuch practices as theſe, which are but too 
common, may be confidered here; but I believe that all 
Honeſt men, who are not of the profeſſion, will agree with 
me, that ſuch Counſel on both fides, who receive the fee of 


a guinea to conteſt or ſupport ſuch a claim of five ſhillings, 
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ought to N for themſelves in vain at a Whipping- poli. 
And yet ft is for ſuch queſtions and ſuch cauſes as theſe 
that the Court has complaiſance enough and time ſufficient. 
But for the proſecution of Rioters on a charge of the moſt 
atrocious ſyſtem of outrage on the EleQors in the Exerciſe 
of their moſt important right, the Court has neither time 
nor complaiſance; and a perſon holding the two dangerouſly 
inconſiſtent offices of Clerk of the criminal Court and At- 
torney for the Culprits at the ſame time, is at leaſt ſuſſered 
to get rid of the proſecution in the manner I have ſtated to 
you. But it appears to me to be a queſtion of ſo great im- 
portance to the nation at large, that no private confidera- 
tion, whether I am to rot in a jail, or ſtarve in a work- 
houſe, or die on a gallows, no conſideration ſhall make me 
deſiſt whilſt I live from eudeavouring to obtain ſomething 


that ſhall look like juſtice. And fo much your lordihup 


{hall obtain by the imprudent interference and interruption 
of Mr. Garrow, that I pledge myſelf now; for I truſt the 


time will ſoon arrive, when we {hall have a very different 


Houſe of Commons from the preſent, a Houſe of Commons 
which will conſift of the real repreſentatives of the people; 
of whom if J ſhall have the honour to be one, I pledge my- 
ſelf now, that I will in my place in ſuch a Houle call you 
| to a proper account for your conduct that day, and Mr. 


Garrow may reſerve his juſtification and defence of Four 


lordſhip's conduct till that time, when you will want it. 


But this fruitleſsly, gentlemen, terminated my attempt 


to obtain juſtice for the outraged ovens xg a ee 
in a Court of Law. 

I will now proceed to give you a ſhort hiſtory of my o- 
ther attempt to obtain juſtice by the petition which I pre- 
ſented to the Houſe of Commons: and I will read it to you 
from their own Journals. But before I read it, I think it 
but fair to acknowledge, that if the charges which it con- 


rglent ſuch a petition, would deſerve to be hanged in any | 
vilized country in the world; but I expect alſo that it 
ſhall be acknowledged to me in return, that if the contents | 


ain; are not true, the perſon who thould write or ſhould © 
pig | 


of the petition are true, they who have the means and the 


power to redrefs ſuch grievances, and do not redreſs them, 


ought to be hanged themſelves. This petition was preſent- 
ed to the Houſe of Commons, and ſent by them to a 
Committe, and was ſtrongly debated in the Houſe, both be- 
fore it was ſent to the Committe, and after it was returned 


from the Committee: and no man was impudent enough 


even in that Houſe, or in that Committee, to aſſert, or e- 
ven to inſinuate, that there was a Unable of an in 
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There it ſtands: I have placed it upon their records, not 
to be got rid of: and there it has ſtood too, without the 
ſmalleſt attempt for redreſs of thoſe enormous grievances of 
which 1t truly complains. 8 will read it to * from their 
own en 8 | 


Joris, Pf DIE DxcEMBRIS, 1790. 


0 A Petition of John Horne Tooke, Eſquire, was read; 


ſetting forth, that the Petitioner now is, and at the = We 


of the laſt Election for Weſtminſter was, an Elector of 


Weſtminſter, and a Candidate to repreſent the ſaid City 


and Liberty in the preſent Parliament: 
That in the ſaid City and Liberty there are Severitecn 
Thorſand Two Hundred and Ninety-one Houſeholders, ra- 
ted in the Parith Books, unreprefented in Parliament, and 
without the Means of being repreſented therein, although, 
by direck and indirect Taxation, they contribute to the Re- 
venue of the State very conſiderably more than thoſe who 
lewd a Hundred Members to Parliament: 

That at each of the Three laſt Elections for Welſtmin. 


a0 r, (viz. in 1784, in 1788, and in 1790) notoriouſly de- 


lüberate Outrage, and purpoſely armed Violence, was uſed, 
a at each of thoſe Elections Murder was committed: 
That for theſe pat Outrages, as if there were no At- 
tarnen General, no Government, and no Legiſlature in the 
Land, not the leaſt Redreſs has been obtained, not the leaſt 
Punichment, nor even the leaſt Cenſure .nflicted; nor has 
any Remedy whatever been appointed, or attempted, to 
prevent a Repetition of ſimilar Outrages in future: 
„That at the Election for Weſtminſter in 1784, a Scru- 
tiny was demanded on Behalf of Sir Cecil Wray, which 


was granted pn the 17th of May, 1784, and with the Ap- 


nrobation or Direction of the then Houſe of Commons, was 
continued till the 3d, of March, 1785, when a very ſmall 
comparative Progreſs having been made, (v1z. through the 
{mall Pariſh of Saint Anne, and not entirely through Saint 
Martin's, leaving totally untouched the Pariſhes of Saint 
George, Saint James, Saint Margaret, Saint John, Saint 


Paul, Covent Garden; Saint Mary le Strand, Saint Cle- 
ment, and Saint e le Grand), the laid Scrutiny was, 
by the Direction or Approbation of the Houſe of Com- 


mons, relinquiſhed without Effect, after having laſted Ten 
Months, and with an Expence to Sir Cecil Wray of many 
Thouſand Pounds more than appears, by ſome late pro- 
ceedings in Chancery, to be the allowed Average Price of 


a perpevund Seat in the n of Commons, where Seats 
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for Leeden are as notoriouſly rented and bou ght as the 
Standings for Cattle at a Fair: 

„ That on the Election for Weſtminſter, in 1788, ants: 
being an abſolute and experienced Impoſſibility of determin- 
ing the Choice of the Electors by a Scrutiny before the 
Returning Officer, a Petition againſt the Return was pre- 
| ſented to the then Houſe of Commons by Lord Hood; and 
another Petition alſo againſt the Return was preſented by 
certain Electors of Weſtminſter ; and a Committee was in 
conſequence appointed, which commenced its Proceedings 
on Friday, April the 3d, 1789, and continued till June 
the 18th, 1789; when the Committee (as able and reſpect- 


able as ever were ſworn to try and determine the Matter 


of any Petition) on their Oaths, © Reſolved, That from 
„ the Progreſs which the Committee have hitherto been 
enabled to make ſince the Commencement of their Pro- 

© ceeding, as well as from an attentive Conſideration of 
* the different Cireumſtances relating to the Cauſe, a final 
„ Deciſion of the Buſineſs before them cannot take Place in 
the Courſe of the preſent Seſſions, and that not improba- 
* bly the Whole of the preſent Parliament may be conſum- 
ed in a tedious and expenſive Litigation.“ 
Reſolved, That from the neceflary Length of the Pro: 

t ceeding, and from the Approach of a General Election, 
2 which muſt occur not later than Spring, 1791,” (nearly 
Two Years more) the Proſecution of the Cauſe on the 
the Part of the Petitioners promiſes to be fruitleſs, as far 
tas it reſpeRs the Repreſentation of Weſtminſter in the 
„ prefent Parliament.” 

+ Reſolved, That it be recommended to the ani e 
<« to withdraw their Petitions under the mos Circumſtan- 
© ces of the Caſe :* | 

„That (notwithſtanding fits N 100 perhaps | 
unparalelled Application from a Court of Juſtice to its Suit- 
ors) Lord Hood and the other Petitioners having refuſed 
to withdraw their reſpective Petitions, the Proceedings of 
the Committee continued till the 6th of July, 1789, when 
a very ſmall comparative Progreſs having been made, the 
Petitioners, from a Conviction of the Impoſlibility of any 
Deciſion by the Committee, were compelled to abandon 
their Petitions without any Effect, or Tendency towards 

Effect, after a tedious and expenfive Litigation of Three 
Months and Three Days, and with an Expence to the pe- 
titioning Candidate of more than Fourteen Thouſand 
Pounds. 

That under theſe eircumſtances, as ho Petitioner dew: 
| clined demanding a Scrutiny before the Returning Officer, 
ſo is he — to a all ry before 2 Com- 
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mittee of the Houſe of Commons, for although that Act 


(the roth of George the Third) by which the ſazd Com- 


mittee is appointed, recites in its Preamble, that“ where- 
das the preſent. Mode of Deciſion upon Petitions com- 
_ «© plaining of undue Elections or Returns of Members to 
ſerve in Parliament, frequently obſtructs public buſineſs, 


occaſions much expence, Trouble, and Delay, to the 
Parties, &c. for Remedy thereof, &c.” yet it would be 
leſs expenſive and leſs ruinous to the Petitioner to be im- 
peached (even according to the preſent Mode of conducting 
Impeachments) and to be convicted too of real Crimes, 


than to be guilty of attempting to obtain Juſtice for him- 
ſelf and the injured Electors of Weſtminſter, by the only 


Mode of Decifion, which the new remedial Statute (the 


| Loth of George the Third) has appointed for that Purpoſe, 
however well adapted that Mode of Decifion may be to ſet- 


tle the diſputed Claims of the Proprietors of ſmall Bo- 


roughs, for whoſe uſurped and ſmuggled Intereſt alone the 


Framers of that Bill, and of thoſe Bills which have been 
ſince built upon it, ſeem to have had any real Concern: _ 
„That by the gth of Anne, Chapter 5, the Right of 
EleQors (before unlimited by Qualification in the Object 
of their Choice) is reſtricted in Cities and Boroughs to Ci- 


tizens and Burgeſſes, reſpectively, having an Eſtate, Free- 
hold or Copyhold, for their own reſpective Lives, of the 
annual Value of Three Hundred Pounds above Reprizes: 


That this very moderate Reſtriction (however vici- 
ous in its Principle) leaving all Citizens and Burgeſſes eli- 
gible, poſſeſſing Life Eſtates, Freehold or Copyhold, of 
the annual Value of Three Hundred Pounds, will hence- 


_ forth ſerve only as a Snare to the Candidate, and a Mock- 


ery of the Electors, if ſuch Candidate, poſſeſſing a life Eſ- 


tate of Three Hundred Pounds a Year, muſt expend Fifty 
Thouſand Pounds (and there is no probable Appearance 
that a Hundred Thouſand Pounds would be ſufficient) in 
attempting by a tedious, expenſive, and ineffectual Litiga- 
tion, to ſuſtain the Choice of his Conſtituents, and to 


prove himſelf duly elected: NN 
That though the Petitioner complains (as he hereby 


does) of the undue Election and Return of Lord Hood and 
the Right Honourable Charles James Fox, to this preſent 
Parliament for the City and Liberty of Weſtminſter, yet 
is the Petitioner, by a Perſecution and Proſeription of more 


than Twenty Years, diſabled from making that pecuniary 
Saerifice, which by the preſent new Mode of Inveſtigation 


is (and ought not to be) neceſſary effectually to prove ſuch 
undue Return, and yet the Petitioner fully truſts, that, 
notwithſtanding a very great Majority of the Houſe of 


— — r wy — . * OAT I 4 ISPS AL. 14 GR Be * - 


6 3 


| Commons (for fo is nil continues to be filed) ate not, as 
they ought to be, elected by the Commons of this Realm 
(in any honeſt Meaning of the Word“ Commons”) and 
muſt therefore naturally and neceſſarily have a Bias and In- 
tereſt againſt a fair and real Repreſentation of the People, 
yet the Petitioner fully truſts, that he ſhall be able to lay 
before a Committee choſen and ſworn to try and deter- 
mine the Matter of this Petition,“ Evidence of ſuch 2 
Nature, as that the Committee will, on their Oaths, „think 
proper to report to the Houſe ſome Reſolution or Reſo- 

lutions other than the determination of the Return, and 
that the Houſe will make ſuch Orders thereon as to them 
„ ſhall ſeem proper,” and the Petitioner doubts not, that, 

as an Elector at leaſt, he ſhall in conſequence receive ſuch 
| Redreſs as will be much more important to him, and to che 
Electors of W eftminiter, than ny: Determination of the- 


Return,” 


This: is the . Which ki 5571 voted Fri as and 
vexatious, Frivolous, we muſt ſuppoſe, in its matter, and 
vexatious to the returned candidates in its manner. And 
yet you may eaſily perceive, gentlemen, that foreſeeing, as 
I certainly did, that it would be ſo voted, I took moſt eſpe- 
cial care, as much care as poſſible, that pg} /7:vo/ovs matter 
of any kind ſhould be inſerted in it: and Mdoubtedly there 
is nothing in it which could be vexatious to any honeſt can- 
didate; winch could require any learned or laborious inveſ- 
tigation or inquiry; or a fingle circumfance which could 
cauſe the oppoſite party the ſmaileſt trouble or expence. But 
it certainly does contain not frivolous, but moſt important. 
matter of ſerious ſcandal and offence. It contains complaints 
of grievances which, by the offenders againſt whom we 
complain, (who cannot deny and will not redreſs them), 
are conſtantly charged as fa@ions and ſeditious complaints, 
and ſubverſive of the government and conſtitution of the 
country. When we peaceably and tamely complain that 
they have deſpoiled us of our rights; their common Cant 
and Cry is You with to ſubvert the Government. 
Why, what then are the parts of the conſtitutional. go- 
vernment of this Land? The King, the Lords, and the 
Commons. And is it not as great a ſubverſion of the con- 
ſtitutional government of the country, is it not a worſe and 
more fatal ſubverſion, if you take away the Commons, as if 
you were to dethrone the King, or turn the Lords out of 
their houſe? Will his Lordſhip on the Bench, or any one 
in the Court, venture to tell you otherwile If fromthe 
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Firm of a Baking Houſe or any i houſe, con- 


fiſting of three partners, any one of the partners is remov- 
ed or withdrawn, it is no longer the ſame Firm: it is a 


different Houſe. And ſo it is with the Government of a 
country. If the Commons no longer form the ſame part 
of the government of this Land; in that cafe the Govern- 


ment is ſubyerted of which they did form a part: and it 1s 
only the modeſty or the timidity of the complainants which 


prevents them from aſſerting, what the real fact is; that 
that conſtitution and that government, the former boaſt of 
this land, and upon which ſo many laviſh praiſes and en- 
comiums have been zu/tly beſtowed, is now, at this time, 
abſolutely ſubverted and ſtolen away. 


It is this which has made ſome perſons doubt whether 
we ever had any conſtitution; and ſome have even veritu- 


red to deny it. But their P is not true. +00 are 
miſtaken. 


We had a good and a glorious e And we ſtill 


have a conſtitution—2z the Boots. But ſome honeſt and 


well-meaning men, who know nothing of the conſtitution 


in the books, and who judge only from the preſent practices, 
and from what they ge, deny that we have any conſtitu- 


tion; and from what they ſee too, they may poſſibly and juſ- 


L tifiably not be over fond either of Kings or Lords; and if 


things continue to go on much longer in the preſent train, 
the public at length may juſtifiably, becauſe neceſſarily, 


Join in their opinion. But, I believe, that if rational and 


diſpaſſionate and experienced men were at liberty coo/ly to 
begin again, they would form exactly ſuch a conſtitution 
a that which we have 2 7:ght to. I believe they would by 
choice, and wiſely, again eſtabliſh hereditary Kings and 
hereditary Lords: taking better care however that they 
ſhould not exceed their bounds. But the queſtion concern. 
ing Kings and Lords does not in our preſent ſituation come 
fairly before the minds of the People. They cannot at 
this time impartially conſider the queſtion of the propriety 


of King and Lords, each poſſeſſing only their own fair and 


reſpective ſhare in a well-balanced government: the people 
at large can only judge of things by what they ſee. — They 
think of Kings and Lords, who together with their own le- 
gitimate ſhare in the goverment, have ſeized and are in 
_ Pollefſion alſo of all the ſhare and all the rights of the Com- 
mons into the bargain.—Such a ſituation of Kings and Lords, 


it is impoſſible that every honeſt and rational man in the 


country ſhould not abhor as much as I do. 


I think I ſee by the fide of the Judge —I may be miſ- 
taken, for my eyes fare not very good, and the gentleman 


ſits in the ty but I think I ſee a noble ee of 
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the Comet bd ſaid.It is Lord an I-Wen, then, - 


T am right. I fee a noble Lord by the fide of the Judge, 


who is himſelf a Proprietor of two boroughs, and ſends in- 


to the Houſe of Commons any four perſons he pleaſes, 
and then they are called the Repreſentati-': of the People. 


This gentleman formerly, not many yea go, indeed he 


was not then a Lord, profeſſed the ſame principles and opi- 


nions which I hold; and co- operated ftrenuouſly with me 


and many other gentlemen for a reform in the repreſenta- 


tion of the People. I hope he is ſtill governed by thofe ſame 


principles: for nothing ever gave me more heartfelt ſatis- 


faction than his virtuous conduct at that time; when he 


declared himſelf ready and willing to forego his own private 


and perſonal property and intereſt in thoſe boroughs, in 


order to do right and juſtice to his countrymen, and to ſe- 
cure the peace and N and bleſſing of his fellow. 
creatures. 

Gentlemen, When my Petition; ſuch as you Ls ward it, 


was preſented to the Houſe of Commons; although the Act | 


of parhament * expreſsly commands, that no queſtion ſhall 


be put or debate take place on the preſenting any ſuch pe- 


tition; the Speaker of the Houſe of Commons, who but a 


few weeks before had incloſed me in his arns to prevent 


the wind of the paſſage from giving me cold whilſt my car- 


riage was drawing up to his door, this very Speaker took 


the firſt opportunity he could find againſt me, to violate 
his own duty and to contradict the AQ of Parliament; him 


ſelf inviting and encouraging the Houſe to a debate: 


and a debate took place accordingly on my petition. The 
Houſe ſeemed at firſt to be unanimous that the Petition 


ſhould be rejected. All the Lawyers in the houſe were 


clear that it ſhould be rejected; ; every one of them. One 


gentleman (who has lately purchaſed the property and per- 


petual right of nominating /our members in that houſe for 
ever hereafter) propoſed that the houſe ſhould rejet my 
petition, | and leave me at liberty to preſent ſome other; 


710 Geo. >, Fas N a Petition, complaining of an un lue election 
or return of a member or members to {ſerve in partiament, (hall be preſents- ' 


ed to the Houſe of Commons, a day and hour sal by the ſaid houſe be 


appointed for taking the {ame into conſideration.“ 
Rxsoluriox of the Houſe of Commons, 6 December; 1774. 


1 Refolved, 5 
„ That according to the true e of the ac of the roth year of 


the reign of his prelent majeſty, whenever a petition, complaining of an un 


due election or return of a member to ſerve in parliament, ſhall be offered 
to be preſented to the houſe, within the time limited by the order of the 
houſe for queſtioning the returns of members to ſerve in parliament, hne 
ſaid petition ſhall be deliv ered in at the table and Teng; Without a ors | 
Py put a = | : 


tay 


ſuch a one as they might approve and receive; obſerving. 
that there were ſtill fix days more in which to receive 
\otitions. But there were others in the houſe who could 


caſily foreſee what this gentleman never dreamed of, (and 
which indeed would have happened;) that if they took his 


advice and rejected this petition, they might on the fame 
ground be compelled to reject the fecond, and ſo the others 


in ſucceſſion: as each ſucceeding petition would probably 


contain not only all that was offenfive in the firſt; but al- 
ways ſomething additional, which would be till leſs palat- 
able than all the foregoing. 
Mr. Fox, who generally ſees od ſeizes, more quickly. 
N moſt other men, whatever will beſt anſwer his own 
immediate purpoſe at the moment, ſaved them from this 


ſcrape of rejection. Though he was one of the Parties pe- 
titioned againſt, he was ſuffered by the houſe, and by the 


Speaker, to take a part in the debate“: and he repreſented 


to them that it would be better to receive the petition; and 
do the good ſenſe of this propoſal the Houſe aſſented. But 
| perhaps they did not ſee what at the ſame time Mr, Fox 


Was cunningly doing for himſelf: for, he added, that al- 


though, to be ſure, they could not break the Act of Parli- 
ment; yet they might break through all their own Orders, 


Rules and Regulations; for that was within their power 3 


and therefore he propoſed, that they ſhould take this peti- 
tion out of the uſual and ſettled courſe, and hear it at a very 


early day: To this propoſal too, made by one of the par- 
tics petitioned againit, the Houſe eagerly aſſented: The de- 
cency, propriety, or juſtice of this ſudden partiality, were 


not once mentioned: It was within their power!“ And be- 


cauſe it was within their power, they readily broke through 
every rule and regulation and order of the houſe, and, upon 
the ſuggeſtion of the party een againſt, e the 
petition to be heard at a very early day f. | 


* Oka of the Houſe of Commons, made at the commencement of eVea 
ry Seſſion. : 
lf any thing ſhall come in queſtion touching the return or election of 


any member, he is to withdraw during the time the matter is in debate. * 


f RxsoLuriox of the Houſe of Commons, 
25 May, 1 1784. 
1 KReſolved. 


« That whenever ſeveral petitions, complaining of undue elections or re- 


turns of members to ſerve in parliament, ſhall at the ſame time be offered 


to be preſented to the houſe, Mr. Speaker ſhall direct ſuch petitions to be 


all of them delivered in at the table, where they ſhall be claſſed and read 
in the following order, viz. Such petitions as complain of double returns, 


in the firſt claſs; Such as complain of the election or return of members re- 


turned to ſerve for two or more places, in the ſecond claſs; Such as com- - 


plain of returns only, in the third claſs; _ the reſidue of the ſaid peti 


tions, in the fourth claſs.“ 


4 7 


By this era and partial direction of the houſe, my 
adverſaries obtained a very important advantage over me; 
for by that means my Petition muſt come to be tried by a 
.Committee, before the Rioters could be convicted in a 
Court of Juſtice; whereas if with my Petition they had fol- 
lowed the uſual and ſettled method for other Petitions, I 

| ſhould previouſly have obtained a conviction of the Rioters, 
and ſhould have had a copy of the record of that conviction 
to produce to the Committee: But when I ſay, I ſhould have 
convicted the rioters; I muſt be underſtsod to mean, if the 
Clerk of this Court had not been at the ſame time Attorney 
for the Rioters: for, in that caſe, I have found that I can 
neither have conviction nor trial. Doe 
But, Gentlemen, although my petition was at len oth, : 
4 thus, perforce, received by the Houſe and ordered to a Com- 
mittee; the Miniſter of the Crown dared impudently to in- 
1 terfere with it beforehand, and to direct previoully the deci- 
| Kon of this future Committee; © He inveighed bitterly a- 
gainſt the Petition, and declared, he ſaw no reaſon why the 
Committee ſhould confine themſclves only to find it frivo- 
ous and vexatious; but aſſerted that they onght alſo to find 
it /ibellous and ſcandalous; in order to ground upon ſuch 
finding, God knows what proceedings of the Houſe of Com- 
mons (for no man, who knows any thing of the laws of this 
country, can diſcover) to inflict upon me ſome exemplary 
puniſhment for the petition. He ſaw no reaſon why they 
 thould not find me /:hellous and ſcandalous, as well as Frivo- 
Tous and vexatious, Why? The verieſt fool can ſee the rea- 
 ſon:—Becauſe they are, by the Act of Parliament, empower- 
ed to find the one, and are not empowered to fiad the other. 
See what theſe Miniſters are: and how their luſt of do- 
mineering, and their infolence in the poſſeſſion of power, 
blind their underſtanding and annihilate their common ſenſe ! 
| By the Miniſter's mode of reaſoning, the Committee might 
have found me a Felon or a Murderer. Inſtead of theſe 
two hundred pounds for each of my adverſaries, they might 
take from me ten thouſand. By this ſame A& of- Parlia- 
ment, coupled with the Miniſter's interpretation, they might 
take away my life: they might hang me to-morrow; and 
the Speaker of the Houſe of Commons might ſign his war- 
rant for it. And indeed they have as good a right to my 
life, without a trial of the merits by a Jury of the country; 
as they have to theſe two Hundred pounds, without a trial 


of the merits by a Jury of the country. And if Engliſhmen 


at laſt are become ſo daſtardly and degenerate as to be con- 
tented to hold their life or their property at the mercy of 
| theſe proprictors of boroughs ; I care not how ſoon they take 
them both away from me together. | 
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' Gentlemen, the Committee of the Houſe of Commigns ap· 
pointed to try my petition, was as good a one as could ra- 


tionally be expected from ſuch a deſcription of men; and 
not a bit better. They deſerve but little mention; but they 
certainly treated me very unworthily. I tendered them 


the moſt unqueſtionable legal evidence (the verdicts of two 
Coroner's Juries) of the murders charged in my petition to 
have been committed at the Elections. The Committee re- 
fuſed to receive this evidence; and eaſily voted my petition 
frivolous and vexatious. And for the coſts of this proceed- 
ing, two hundred pounds are adjudged to be paid by me to 
each of my adverſaries. It muſt neceſſarily be ſuppoſed 
that myexpences were equal, indeed much ſuperior to theirs; 
becauſe the chief burthen lay upon me: I had ſummoned 
many witneſſes, they none. So that, by this reckoning, 


the expences of the three parties mult at leaſt have amount- 


ed to fix hundred pounds, Now this Committee ſat two 
days; three hours each day; in all about fix hours. So that 
this bleſſed new Juriſdiction, when leaſt complicated, goes 
on at the rate of one hundred pounds an hour. However, 


the truth is, that my expences were only twenty-eight 


pounds: and yet my advertaries demand from me two hun- 


dred pounds apiece. Undoubtedly they had one expence 
which I had not: They had Counſel to pay; and thoſe gen- 


tlemen are accuſtomed to take a great deal of money, for 
doing very little or nothing. But if ever there was a caſe 
in which men ought not to be allowed to charge an adver- 
fary with the expence of Counſel, this 1s that caſe. In all 
other caſes and diſputes, men incompetent and incapable of 
defence may be involuntarily involved. The great bone of 


contention, property, is not always or neceſſarily accom- 
panied by the underſtanding necef{ary for its defence. But 


the preſent is the caſe of Candidates, of men who come for- 
ward voluntarily, and begyand intreat other men to truſt 
them with the conduct of their buſineſs in parliament: By 
ſo doing they profeſs themſelves able and declare themſelves 
willing to perform their whole duty to their countrymen 
in the face of the whole parliament; and it is therefore an 
abſurdity to ſuppoſe ſuch men unable to do their own buſi- 


nefs before a Committee of the Houſe. Had the the deci- 


fion of the Committee been in my favour, my adverſaries 
would have been adjudged to pay to me fourteen pounds 
each: Judge you then if it is juſt or fitting that I ſhould pay 


to them four hundred pounds, for the ONS PEA. of the one 
and the idleneſs of the other. 


Perhaps, gentlemen, you may ſuppoſe that the Houſe of 
of Commons had now done their utmoſt with the Petition. 


No, not yet. As they had moſt indecently, and in dire& 
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contradiction t to the Act of Parliament, had a debate upon 
it when it was firſt preſented; they certainly might with 
leſs impropriety have another debate upon it after it was 
reported by the Committee, becauſe this latter would vio- 
late no Act of Parliament: and a debate they accordingly 
had, a very threatening debate, in which the moſt exem- 
plary puniſhment was called for to be inflicted upon me by 
that Houſe of Commons. The precious chairman of the 


committee made their excuſe for not having intrely obeyed |} 


the previous mandate of the Miniſter; but unfortunately 
the Act of Parhament had not empowered them to find the 


petition /bellous and ſcandalous.— There is no Act of Parlia- 


ment yet which gives that juriſdiction to the Houſe, how- 


ever willing they are to aſſume it. The debate was ſerious 
and long, and every word of it bitter againſt the Petitioner, 


One gentleman, and one gentleman only, attempted to ſay 
ſomething in my favour; 5 the ö peaker- for your ever- 
laſting fanwers know, when it is their intereſt, to be im- 
perious—abruptly forbad him to proceed. However at laſt 
the Miniſter himſelf came forward, and humbly intreated 
them to proceed no farther at preſent: he aſſured them, that 
they might rely upon it, that this buſineſs ſhould not go 
over, nor my offence remain unpunilhed; but that it was a 
matter of ſo mach conſequence and importance to the privi- 
leges of that houſe—(this man formerly talked of. the rights 
and privileges of the people) — that great and mature'delibe- 
ration ſhould be uſed for the puniſhment to be inflicted up- 
on me. What right the king's minifter has to hang up in 
this manner the terror of the Houſe of Commons over my 
head, I do not know; or rather, I know he has none; how- 
ever there it may hang, till theſe holders of Boroughs an 
event not quite impoffible—are hanged themfelves. If I 
had been a mercantile man, this conduct of the miniſter 
might have been my ruin; if J had been a younger man, it 
might have produced my laſting unhappineſs: for who 


would have given credit to, or who would have been con- 


nected with, a perſon in ſo precarious a ſituation? Not be- 
ing fo eircurſtznced, this blow is not ſo terrible to me, as 
it might be to others; but in eſtimating this ſcandalous con- 
duct, we are not merely to conſider how impotent its ef- 
| fects are towards me; but what they may be to other men, 


: who, if this is ſuffered, "ny be treated 1 in a the fame manner 


: hereafter. 


| Gentle nen of the Jury, 


| What I have faid to you hitherto, is cb the hiſtory 
previovs to the bufineſs of this day; an account of the eir- 
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andes lick preceded this action and gave a to it. It 
is to put you in poſſeſſion of that hiſtory, and to make you 


acquainted with the nature and circumſtances of this action. 
Under all theſe circumſtances and in this manner I am 
brought before you. And I ſhall now apply myſelf to you 
only, and to your verdict. But before I make my appli- 


cation to you, which ſhall be as ſhort as I can poſſibly make 


it, I beg leave to read to you an extract from a Judge, who 
was not made a Peer; that you may know what he has 
delivered down to us concerning your preſent office and du- 


ty. And 1 earneſtly intreat you, I beg of you all, gentle- 


maen, not to let your minds tire. I deſire you to carry a- 
long with you all that has hitherto paſſed; but I eſpecially 
intreat you to pay particular attention to what I am now 


going to read to you: for it was written many years ago; 


when the Judge who wrote it could not poſſibly foreſee this 
trial, nor imagine that ſuch an Act, as this frivolous and 
 vexatious act, would ever be cadaced or attempted in this 
land. It is in the third book and the nnn chapter 
of Blackſtone 8 amm | 


s The Trial by Jury ever has been, and I truſt ever 


4 will be, looked upon as the glory of the Engliſh Law. 


« It is the moſt tranſcendent privilege which any ſubje& 


45 en enjoy or with for, that he cannot be affected either 


„ in his property, his liberty, or his perſon, but by the 


„ unanimous conſent of twelve of his neighbours and e- 
* quals. A conſtitution, that I may venture to affirm, 
46 has, under providence, ſecured the juſt liberties of this 


nation for a long ſucceſſion of ages. And therefore 


a celebrated French writer, who concludes, becauſe 
„Rome, Sparta, and Carthage, have loſt their liberties, 


& therefore thoſe of England in time muſt periſh; ſhould 


have recollected that Rome, Sparta, and "Sg were 
_ * ſtrangers to the Trial by Fury. 


Great as this eulogium may ſeem, it is no more than 


this admirable conſtitution, when traced to its princi- 


„ ples, will be found in ſober reaſon to deſerve. The im- 


partial adminiſtration of juſtice, which ſecures both our 
_ © perſons and our properties, is the great end of civil ſo- 
ciety. But if that be entirely entruſted to the magiſtracy, 

© a ſelect body of men, and thoſe generally ſelected by the 
prince or ſuch as enjoy the higheſt offices in the tate, 
their decifions, in ſpight of their own natural integrity, 
© will have frequently an involuntary bias towards thoſe 
of their own rank and dignity: It is not to be expected 
from human nature, that The FEw ſhould be always at- 
85 tentive to the intereſts and good of The MANY, 
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«A contpetent ner of ſenſible and upright Jurymen, 
© choſen by Lot, from among thoſe of the middle rank, 


„% will be found the beſt inveſtigators of truth, and the | 


„ {ureſt guardians of public juſtice. 
- 4 This therefore preſerves in the hands of the people 


* that ſhare which they ought to have in the adminiſtation 


„of public juſtice, and prevents the encroachments of the 


more powerful and wealthy citizens. Every new Tri- 


„ hunal erected for the deciſion of facts, without the inter- 
« vention of a Jury, (whether compoſed of juſtices of the 
„peace, commiſſioners of the revenue, judges of a court 


« of conſcience, or any other ſtanding magiſtrates) is a ſtep 
„ towards eſtabliſhing ariſtocracy, the moſt 1 18 of 


abſolute governments. 
And in every country on the continent, as the trial 


* by the peers has been gradually diſuſed, ſo the Nobles 


„have increaſed in power, till the ſtate has been torne to 


% pieces by rival factions, and OLIGARCHY in effect has 
e been eſtabliſhed, though under the ſhadow of real go- 
« vernment; unleſs where the miſerable Commons have 
& taken Welter under abſolute monarchy, : as the er e- 


6 vil of the two. 
And, particularly, it is a circumſtance well worthy an 
* Engliſhman's obſervation, that in SWEDEN the trial by 


6 Jury, that bulwark of northren liberty, which continu- 


ed in its full vigour ſo lately as the middle of laſt centu- 
„ry, is now fallen into diſuſe: and that there, though 


* the regal power is in no country fo cloſely limited, yet 
„the liberties of the commons are extinguiſhed, and the 


government is degenerated into a mere ariſtocracy,” 
1 ſhall only juſt obſerve here That if the learned Judge 


had lived a little longer, he would have ſeen the comple- 
tion of that circle of which he only ſaw a part. A faction 
of the nobles in Sweden robbed the people of their rights. 


The King robbed the nobles of their uſurped power. And 
now an Aſſaſſin has robbed the Tyrant of his life. This is 
t ſame everlaſting round: and the figure is always begun 


to be deſcribed, when the people are robbed of their Fights. 


But I proceed with the words of the Judge. 


IIt is therefore upon the whole, a Duty which every 
man owes to his country, his friends, his poſterity, and 
„ himſelf, to maintain, to the utmoſt of his power, this 


„ valuable conſtitution in all its rights; and above All. — 
„to guard with the moff jealous circumſpection againſt the 
4 introduction of new and arbitrary methods of Trial, 


which, under a variety of playfeble pretences, may in 
« time imperceptibly. undermine this eſe e of 


70 mn Liberty.” 8 
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Gentlemen of the Jury, 


1 hope you have well noticed what I have read to you, | 


and that you will keep it for ever in your memory. Theſe 


| | are the words of a Judge who could not poſſibly foreſee this 
trial, nor the occaſion which I have now to quote them to 
you. Remember what he tells you—** It is a duty which 


you owe to your country, to your friends, to your poſ- 
« terity, and to yourſelves, to maintain the rights of Ju- 


5 ries to the utmoſt of your power, and to guard with the 


« moſt jealous circumſpection againſt the introduction of 
* new and arbitrary methods of TRIAL :''— That is, to 
guard againſt the very thing which the learned gentleman, 


the Counſel for the plaintiff, and the act of parhament on 
which he relies, endeavour now to introduce—you muſt 


guard againſt the certificate of a Speaker of the Houſe of 


Commons; which (after you have been ſworn well and tru- 
„ to TRY) the Counſel tells you, forbid him and forbid 
you to conlider in the leaſt © the merits of this caſe, or any 


thing that relates to it.“ 

Now then, Gentlemen, I beg you to 0 weinh well in your 
minds; conſider ſeriouſſy For what you are called here 
this day ?—Confider, I beg of you ;—What have you now 
SWORN to perform? - Vou have ſolemnly ſworn, that you 


will Well and Truly TRY the Iflue between the parties.” 
You have ſworn to TRY it; WELL and TRULY to Try it. 
Now, pray, What 1s the 72 2 Mr. Fox aſſerts that 1 


owe him about two hundred pounds: which I deny. Now 


the queſtion between us is, whether debt or not. That is 
the Iſue which you have ſworn to TRY : and to Try it Well; 


and Truly to 7. ry it. If then he has proved to your 7 


faction the merits of his caſe, the exiſtence of the debt; 


that I am really and truly, to your conviction and perfect 


ſatisfaction, indebted to him two hundred pounds; then 
you ought and muſt give a verdict for him: But if he has 


proved no ſuch thing, then you are compelled to give a 


verdict for me. For, Remember, you have not ſworn to 
give a verdict only; but you have ſworn to TRY, that 1s, 


to Examine all the circumſtances and all the merits of the 
caſe ; to Try it Well, and Truly to Try it. It muſt not be 


a ſham Tria for if it is a ſham Trial, then it is but a ſham 

Jury. Your Verdict is, by your oath, to be in conſe- 
quence of Treal and examination ; and you cannot without 
_ perjury give a verdi& before a trial and examination of the 


merits, or Without a trial and examination of the merits. 
Were it otherwiſe, a Jury would be of no uſe at all to this 


country. Now then I deſire you will reflect, what proofs 
of the debt have been brought before you? ? An S 


E 2 
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copy of the ere of the Houſe of Commons, and the 


Speaker's certificate have been produced.---Now what are 
you to Try and examine ?---The Speaker's certificate ?---If | 
the Speaker's certificate is ſufficient to take away our pro- 

perty; why ſhould not the Speaker” s certificate be follow- 


ed by execution? What occaſion is there to call a Jury to- 


gether to "TRY nothing z and yet to make them ſolemnly 


ſwear to rp, Well and Truly ? I aſk again, unleſs it was 


for the purpoſe of perjuring a Jury, why might not the 
Execution have immediately followed the Speaker” s certifi- 
cate, as well as your verdict ? Why? There was no reaſon 


upon earth but cne.---It was done to colour the tranſaQion, 
They are not yet quite ripe enough to ſtrip from us at once 
(and let us know it at the time) our right to a Trial by Ju- 
ry. But they have compleatly done it in effect. They 15 5 


left us the Jury, but taken away the Trial. They bave, 


by a ſubterfuge, taken av way the Trial, which is the im- 
portant part; and have left us the Jury, which without 
Trial is a mere mockery. But the virtual repreſentatives 


of the people may very conſiſtently think a virtual trial by 
Jury quite ſufficient for us. I wiſh they would themſelves 


be contented with virtual ſalaries and penſions, and with 
dirtual taxes too. But if they thought it neceſſary, merely 


to colour the buſineſs, that it mould nominally paſs through 


a bam Jury; why did they not alter the Juryman's oath, 
and not compel him to add individual perjury to the baſe- 
neſs of betraying a public duty? Why compel the Jury- 
man to ſwear Well and Truly to Try, as a neceflary preli- 
minary to a verdict, what the act directs he ſhall not Try 
at all? Perhaps they would have altered your oath, if they 
had thought of it. Perhaps they would have left out 
Hell and Truly to Try. For they have Tried it: and then 
ſend theſe Gentlemen here to tell you-—atter you have 
ſworn to Try---that you have nothing to Try! It is 
A mockery equal to the Injury. Why, you cannot, with- 
out perjury, give a verdict till you have Tried it. Now, 


if there can be any verdict under ſuch an Act, it is . 
ven already; the Trial, if there has been any, is all over 


before the queſtion comes to you: and the effectual ver- 


dict is given before you ſpealc, You are only left to fay, 
that a verdict has been already given by ſomebody elſe, but 

ou know not by whom or for what reaſon. And all that 
you have to do, if indeed you can do any thing, 1s, to fay, that 


you have ſeen a 2 e the verdiQ, figned by the 

Speaber. 

Nov, Gentlemen, can any man 1. ſo blind as not to {we 
that, though this Action comes before you in the ſhape of 


an action for debt, the AQ « of Parliament itſelf is in fect 2 
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penal Katute, and very highly penal; giving to a Commit- 


tee of the Houſe of Commons the power of inflicting very 
heavy puniſhment, abſolute ruin if they pleaſe, without a- 


ny intervention of a Jury; and that too in a caſe where 


they are themſelves the intereſted parties. Theſe purloin- 
ers of boroughs, who after having ſtolen our repreſenta- 
tion are now attempting 'to rob us of our Trial by Jury, 
have not wanted art and cunning ſo to juggle and contrive 


it, as to leave the oppreſſed and ruined man and the baffled 


public, without any one fixed and determinate object of 


complaint. The firſt actors are an uncertain and move- 


able Committee, whoſe general and common intereſt howe- 
ver never varies though the perſons do: and yet even theſe 


fix nothing of the quantum of puniſhment, though they 
can induce it: for they only vote their victim frivolous or 
_ vexatious, Tt is not the committee therefore who take the 


RF out of your pocket. As the Committee know no- 
thing of the quantum of puniſhment ; ſo the Clerk of the 
Houle and the Mafter in Chancery (Receivers of fees them- 


ſelves and therefore ſufficiently indulgent to the fees of o- 


thers) know nothing, and defire to know nothing of the 


quantum of your guilt. 
tificate 15 1gnorant of. both; he neither meddles with guilt 


nor puniſhment : he knows nothing of the magnitude of the 
crime by which the fine is incurred; nor of the proportion 


of the fine applied to the offence. The Jury, (they tell us) 


is only to determine, that they have ſeen the Speaker's 
certificate.-- Whilſt the Judge waſhes his hands of the 
Such is 


whole: for he only records the Jury's verdict. 
the cunning contrivance of gentlemen who hold Boroughs: 
they do not go in the plain and open way of robbery prac- 
tiſed out in the world as other thieves do; and* ſo they ex- 


pect to eſcape, and ſo Perhaps they may oy ſome time . 


han gin g. 


Gentlemen of the Jars: 
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1 will weary you and trouble you no o longer v upon fo 


plain a point. Your duty, as an Engliſh Jury, is, I truſt, 
ſufficiently plain and manifeſt. Your twelve names, gen- 
tlemen, mult be henceforward recorded for ever in this 


country, whatever may be your verdict: and if no one was 
concerned but myſelf in its conſequences, I think I never 
ſhould have ſtood more indifferently and pleaſantly than 


under the expectation of it. You will be pleaſed, gentle- 
men, to remember, that when you retire from this court, 
you will, for the reſt of your liv es, have to encounter the 
eyes and looks of "Ru fellow citizens and countrymen: | 


The Speaker, who ſigns the cer- 
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Von will hows to liſten to the familiar and free converſa. 
tion of your friends and acquaintance: You will go home 

and embrace your wives and your children, whoſe deareſt 
and beſt inheritance you will this day, as far as depends 
upon you, have either gloriouſly preſerved, or infamouſly 
| ſquandered away; You will have to endure the ſuggeſtions 
of that inward monitor, your conſcience; which will in- 
form you truly, whether you have or have not obſerved 
and paid a proper regard to that ſacred aid ſolemn oath 
which you have this day ſworn.— As men then, as Engliſh- 
men, as Chriſtians, or if you have any ſenſe of any other 
tie or religion, you are compelled to pay a ſacred regard 
to that oath which you have ſworn; that you will well and 


truly TRY, and that your verdict ſhall only be in conſe- | 


quence of having well and truly Tried the merits of the 
queſtion. Where Crime is the queſtion, the Jury muſt 
judge of the guilt charged, and of its extent: and in actions 
for property, they muſt judge whether any thing 1s really 
due, and to what amount: For if the Jury are not to try 
and decide upon the whole merits of the queition before 
them, no man 1n this country can be ſafe i in life or proper- 
ty for ever hereafter. 

SGentlemen, you are all 3 to me. You ought to 
; be, and I believe you to be twelve good and honeſt men: 
and if you are fo; and act and do your duty accordingly; 
I will venture to ſay that you will fleep this night more 


_ happily, and with more latisfaction, than ever you ſlept i in 


4 your lives, 


Lord Kenyon. -Goatlewen of the Jury, I mal only trou- 


ble you with one or two obſervations on one part of this 


: long addreſs that has been made to you, which certainly 


comprehend every thing relating to this buſineſs. Gentle- 


men, you are bound by your oath to well and truly try 


this cauſe as ſtated on the record: and the queſtion in Iſſue 
between the parties, is, Whether by the Law of the Land 
the Defendant is bound to the Plaintiff in this cauſe, in the 
| ſum of one hundred and ninety-eight pounds two ſhillings - 


and two-pence. And in order to prove that, by the law 


of the land, he is liable ; there is an act of Parliament 
which ſays, that if a petition is preſented to the Houſe of 
Commons, (I do not. affect to ſtate the words of the act) 
which in the opinion of a Committee cf the houſe, is Fri 
volous and vexatious, the act provides that a Maſter of the 


Court of Chancery, and the Clerk of the Houſe of Com- 


mons, ſhall tax the bill, that no unreaſonable charges may 
be paid by him whoſe petition is /+2volovs and. vexatious. 


And if he refuſes to pay thoſe cons lo taxed, he may be 


D 


D om 


brought before a Court of Juſtice. If you are ſatisfied, 
upon your oaths, that this has been done on this occaſion; 
then you will have well and truly tried this cauſe, by find- 


ing a verdict for the Plaintiff. It is impoſſible any doubt 
can ariſe, as grounded upon the Law, whether the Plain- 


tiff has made out that proof which the Law requires. 


. 


The Jury, not being agreed, retired from the Court, to 
conſider of their verdict. After they had been out about 


half an hour, Lord Kenyon ſaid, “ Send ſome one to in- 


quire of the Jury, whether they are likely ſoon to agree 


in their verdict: if not, I ſhall order the Court to be ad- 


journed, and order them to bring their verdi& to my 
houſe.” --The meſſenger returned with an anſwer, that 
« The Jury was not likely ſoon to agree.” In a few mi- 
nutes after, Lord Kenyon adjourned the Court; and gave 
directions that the Verdict ſhould be brought to the Lord 
Chancellor's houſe in Great Ormond Street. 

After an Interval of four hours and twenty minutes, the 
Jury were agreed in their verdict, and delivered it at ten 


v'clock at night, to the Chief Juſtice, at the Lord Chan- 


cellor's in Great Ormond Street, for the Plaintiff. 
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